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Chapter No. 267; Grard and Giffin by Thomas M Giffin for
El Dorado Union H gh School District.

Bef ore Morgenstern, Porter and Crai b, Menbers.
DECI SI ON

PORTER, Menber: El Dorado Union H gh School D strict
(District) excepts to the proposed decision, attached hereto,
by a Public Enploynent Rel ations Board (PERB or Board)
adm nistrative law judge (ALJ) finding that the District
viol ated section 3543.5(a) and (b) 6f t he Educati onal
Enpl oynment Rel ations Act (EERA or Act) M Specifically, the
ALJ found the District violated the Act by cancelling the

assignnent of an overnight field trip to three district bus

'EERA is codified at Governnent Code section 3540 et
seq. Unless otherwi se indicated, all statutory references
herein are to the Governnent Code.



drivers in retaliation for the exercise of rights protected by
the Act and by interfering with the right of the drivers to
seek the representation of their enployee organization and with
the right of the enployee organization to provide
representatién

W have reviewed the ALJ's findings of fact, conclusions of
| aw and proposed decision and, finding them free from
prejudicial error, adopt them as those of the Board itself,
save and except those portions of the decision interpreting the
collective bargaining agreenent. W find this interpretation
was unnecessary to resolution of the charges, and therefore do
not adopt the ALJ's discussion or conclusion in that regard.
I nasmuch as neither party excepted to the ALJ's renedy,
however, we adopt it as that of the Board, notw thstandi ng that
the ALJ's interpretation of the contract was the basis upon
whi ch such renmedy was granted.

ORDER

Based on the foregoing findings of fact, conclusions of |aw
and the entire record in this case, it is hereby ORDERED t hat
the District, its governing board and its representatives shall

1. CEASE AND DESI ST FROM

(a) Retaliating against enployees because of their
exercise of the protected right to seek representation by an
enpl oyee organi zation in their enployer-enployee relations by
cancel ling work assignnments which had been given to them and

thereby causing themto |ose extra pay.



(b) Interfering with the right of enployees to seek
representation by an enployee organi zation in their
enpl oyer-enpl oyee relations by warning themthat the filing of
grievanceé will result in the loss of work assignnents and by
cancel ling such assignnents.

(c) Interfering with the right of an enpl oyee
organi zation to represent its nenbers in their
enpl oyer-enpl oyee relations by warning enployees that the
filing of grievances will result in the loss of work

assignnents and by cancelling such assignnents.

2. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EE'IFECT UATE THE POLICIES OF THE EDUCATI ONAL EMPLOYMENT RELATI ONS
(a) Conpensate bus drivers D anne Wodson, Victoria
Tilley and O audia Larson for wages |ost because of the
[]st}ict cancel lation of their assignnent to drive students to
San Mateo on May 12 and 13, 1984. Each driver shall be paid
for four hours of work on May 12 and a full day on May 13, wth
the workday concluding at 830 p.m wunless either party can
denonstrate that the trip as actually nade by the charter bus
conpany required either a greater or |esser amount of tine.
I nsofar as any portion of the trip normally would have been
paid at the overtine rate under the contract between the
parties, the back pay award shall be cal cul ated accordingly.

The anount due each driver shall be augnented by interest at

the rate of 10 percent with the interest due fromthe date



District drivers received paychecks covering the period of My
12 and 13, 1984.

(b) Wthin 35 days following the date this Decision is
no | onger subject to reconsideration, post at all school sites
and all other work |ocations where notices to enployees are
customarily placed, copies of the Notice attached hereto as an
Appendi x. The Notice nmust be signed by an authorized agent of
the District, indicating that the District will conply with the
terns of this Order. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shall be taken to insure that the Notice is not reduced in
size, altered, defaced or covered by any other nmaterial.

(c) Make witten notification of the actions taken to
conply with this Order to the Sacranmento Regional Director of
the Public Enploynent Relations Board in accordance with his
i nstructions.

It is further ORDERED that the portion of the conplaint and
charge which alleges that the District subcontracted unit work

is hereby DI SM SSED.

Menbers Mrgenstern and Craib joined in this Decision.



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. S-CE-775,
California School Enployees Association and its Ponderado
Chapter No. 267 v. E Dorado Union H gh School District, in
wWhich alT parties had the right to participate, It has been
found that the El Dorado Union H gh School District violated
section 3543.5(a) of the Educational Enploynent Relations Act
by inposing reprisals against enployees because of their
exercise of the protected right to seek the assistance of an
enpl oyee organization in their enployer-enployee relations.
The reprisal took the formof a cancellation of an assignnent
to drive students on a weekend field trip to San Mateo. The
District also violated subsection (a) when it interfered with
the right of enployees to seek the assistance of an enpl oyee
organi zation in their enployer-enployee relations. The
interference took the formof a supervisor's warning to
enplorees that the filing of grievances would lead to the
cancel lation of the trip to San Mateo. It also has been found
that by this same conduct the District violated section
35#8.5(b) when it denied CSEA its right to represent its
menbers.

~ As a result of this conduct, we have been ordered to post
this Notice, and will abide by the following. W wll:

1. CEASE AND DESI ST FROM

(a? Retal i ati ng agai nst enpl oyees because of their
exercise of the protected right to seek representation by an
eanoYee organi zation in their enployer-enployee relations by
cancel Il ing work assignments which had been given to them and
thereby causing themto |ose extra pay.

(b) Interfering with the right of enployees to seek
representation by an enployee organization in their
enployer-enp!oree relations by warning themthat the filing of
grievances will result in the loss of work assignnents and by
cancel | ing such assignnents.

(c) Interfering with the right of an enployee organization
to represent its nenbers in their enployer-enmployee relations
by warning enployees that the filing of grievances will result
in the loss of work assignnents and by cancel ling such
assi gnnent s.



2. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICI ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

Conmpensate bus drivers D anne Whodson, Victoria Tilley and
O audia Larson for wages |ost because of the District
cancel lation of their assignnent to drive students to San
Mateo on May 12 and 13, 1984. Each driver shall be paid for
four hours of work on May 12 and a full day on May 13, wth
the workday concluding at 8:30 p.m unless either party can
denonstrate that the trip as actually nmade by the charter bus
conpany required either a greater or |esser anmount of tine.
| nsofar as any portion of the trip normally would have been
paid at the overtine rate under the contract between the
parties, the back pay award shall be cal cul ated accordingly.
The anmount due each driver shall be augnented by interest at
the rate of 10 percent with the interest due fromthe date
District drivers received paychecks covering the period of
May 12 and 13, 1984.

Dat ed: EL DORADO UNI ON H GH SCHOCOL
DI STRI CT

Aut hori zed Representative

- THIS IS AN OFFIC AL NOTICE. | T MUST REVMAIN POSTED FOR AT
LEAST THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF
PCSTI NG AND MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR
COVERED BY ANY NATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQOARD

CALI FORNI A SCHOOL EMPLOYEES
ASSOCI ATI ON and its PONDERADO
CHAPTER NO. 267,
Charging Party, Case No. S CE-775
PROPCSED DECI SI ON
(1/31/85)

V.

EL DORADO UNION HIGH SCHOOL DISTRICT,

Respondent.

)
)
)
)
)
)
)
)
)
z’

Appearances: Brian H Caldeira, Field Drector for the
Calitornia School Enployees Association and its Ponderado
Chapter No. 267; Thomas M Giffin, Attorney (Grard and
Giffin) for the El Dorado Union H gh School District.

Before Ronald E. Bl ubaugh, Adm nistrative Law Judge.
PROCEDURAL HI STORY

This case involves the cancellation of an assignnment for
three school bus drivers to take students on an overnight trip
fromPlacerville to San Mateo. After cancelling the trip for
its own drivers, the school district enployed Geyhound to
transport the students. The exclusive representative contends
that the district's action was the unilateral contracting out
of unit work. Moreover, the union continues, the action was
taken as a reprisal because the union had chal |l enged the
enpl oyer's intended nethod for paying the drivers. The
district denies that it conmtted any unfair practice, arguing
that its action was consistent with prior practice on the use

of comercial carriers to transport students. The district

This Board agent decision has been appealed to
the Board itself and is not final. Only to the
extent the Board itself adopts this decision and
rationale may it be cited as precedent.




al so denies that it acted with retaliatory intent.

The charge which comrenced this action was filed on June 4,
1984, by the California School Enpl oyees Association and its
Ponderado Chapter No. 267 (hereafter CSEA or Associ ation)
agai nst the El Dorado Union H gh School District (hereafter
District). The charge alleges that the District's action in
cancelling the bus trip and enploying G eyhound was the
unilateral contracting out of unit work, the inposition of a
reprisal because of the exercise of protected rights, the
denial to CSEA of the right to represent its nenbers and an
interference with enpl oyee exercise of protected rights. Such
conduct was alleged by CSEA to be in violation of subsections

3543.5 (a), (b) and (c) of the Educational Enploynent Rel ations

Act . !

'Unl ess otherwise indicated, all references are to the
Governnent Code. The Educational Enploynment Rel ations Act
(hereafter EERA) is found at section 3540 et seq. In relevant
part, section 3543.5 provides as follows:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



On July 11, 1984, the Sacranmento Regi onal Attorney of the
Public Enploynent Rel ations Board (hereafter PERB) issued a
conpl aint against the District which incorporated the
allegations in the charge. The District filed an answer to the
conmplaint on July 26, 1984, denying that it had conmtted any
unfair practice and asserting affirmatively that its action was
consistent with past practice in the use of private carriers.
In addition, the District asserted, CSEA waived its right to
negoti ate over the subject of contracting out by the w thdrawal
of a negotiating proposal which had addressed the issue.
Moreover, the District continued, the-transportation of
students on field trips is not bargaining unit work and,
finally, the PERB |acks jurisdiction to hear and decide the
matter. %

A hearing was conducted on Cctober 9, 1984. The parties
filed sinmultaneous briefs which were received on Decenber 17,

1984, at which tine the matter was submtted for deci sion.

’I'n support of this contention, the District cited EERA
subsections 3541.5 (a) and (b). Subsection (a) prohibits the
PERB from i ssuing a conplaint where the contract covers the
matter at issue and the contractual grievance machi nery has not
been exhausted by settlenent or binding arbitration.

Subsection (b) prohibits the PERB from enforcing agreenents
between the parties and provides that a conplaint shall not be
issued on a contractual violation unless it also constitutes an

unfair practice.

The District provided no explanation in its answer for how
it believed that the conplaint in the case had been issued in
viol ation of either subsection. In its post-hearing brief, the
District did not address the contention. The District has not
made a notion to disniss based on its contention and the

3



FI NDI NGS_OF_FACT

The El Dorado Union H gh School District is a public school
enpl oyer with schools in five El Dorado County conmunities.
The District has an enroll ment of approxi mately 4,200 high
school students.> At all tines rel evant, CSEA has been the
exclusive representative of the classified enployee unit which
i ncludes transportation departnment enpl oyees.

The Assi gnnment .

On May 7, 1984, three District bus drivers, all nenbers of
the unit represented by CSEA, were offered the opportunity to
drive the Ponderosa H gh School band and chorale, their
t eachers and chaperons on a weekend trip to San Mateo. The
trip was to conmmence at 7:30 a.m on May 12 and concl ude about
8:30 p.m on May 13. Approximately 115 students, 3 teachers
and 19 to 21 chaperons were scheduled to nake the trip on
3 District buses. In accord with established D strict
practice, the three drivers —D anne Wwodson, Victoria Tilley
and d audia Larson —all marked the assignment slip to
i ndi cated acceptance of the trip.

The assignnment of special trips is a conmmon event in the

rationale for the affirmative defense set out in the answer is
not apparent from an exam nation of the pleadings. It is
concluded that the District, by its failure to address the
contention in its brief or to make a notion to dism ss, has
abandoned the jurisdictional argunent. It therefore is not
considered in this proposed deci sion.

3The District enrollnment figures are drawn from the
California Public School Directory, 1984, published by the

California State Departnent of Education.
4




District and drivers are offered the opportunity for themon a
rotational basis. Sone drivers make as many as 50 to 100
special trips per year. The trips allowdrivers to earn
additional incone and it is the District's practice to offer
all drivers the sanme nunber of trips each year. The
| east-frequently assigned type of special trip is one that
requires an overni ght stay.

The day after she agreed to the San Mateo assignnent,
Cl audi a Larson questioned the driver coordinator,
Phyllis Riley, and the transportation manager, G en Hunter,
about how the hours would be cal culated for pay purposes. The
assignnents were made by Ms. Riley at the direction of
M . Hunter who supervises the transportation departnent. The
two supervisors were together when Ms. Larson asked the
guestion. M. Hunter responded that on the first day, the
drivers would be paid for the amount of tinme it took to drive
to San Mateo and check into their hotel rooms. This was
estimated at about four hours. He told her that on Sunday, the
drivers would be paid for the entire day, until their return to
the District. Ms. Larson did not challenge this nethod of

paynment and made no conplaints to CSEA.

The other two drivers, Victoria Tilley and D anne Wodson,
bot h CSEA nenbers, did discuss the matter with a CSEA
representative. Shortly after she accepted the assignnent,
Ms. Tilley, the CSEA chapter vice president, asked Ms. Riley
how the hours would be calculated. Ms. Riley responded that

5



the drivers would be paid for driving time on Saturday and for
the full day on Sunday. Ms. Tilley challenged that plan as
contrary to past practice and stated that drivers should be
paid for 16 hours on Saturday. Ms. Tilley told Ms. Riley she
"woul d get back to her" about the nethod of paynent.

Fol | owi ng her conversation with Ms. Riley, Ms. Tilley went
to the CSEA shop steward, Ceorgia Ybright, and told her about
the District's planned nethod of conpensating drivers for the
San Mateo trip. Ms. Ybright told Ms. R ley that she would find
out about the past practice but that in the neantinme the
drivers should go ahead with the trip. |[If it became necessary,
Ms. Ybright said, CSEA could file a grievance |ater.

Ms. Wodson overheard the conversation and separately di scussed
the matter with Ms. Ybright who gave her the sane advice she
gave Ms. Tilley.

CGeorgia Ybright then went to M. Hunter. She told himthat
under the contract the only tinme drivers should not be paid on
overnight trips was for the eight hours of sleep required by

law* M. Hunter responded that under the contract, drivers

4The rel evant provi sion of the contract in existence at

the tine provides in Article VII, section 6, as follows:
6. Salary
a. Bus drivers who nust chain up on
snow days will receive one (1) hour
addi tional pay for each day they
chai n up.
b. Bus drivers will receive

conpensation %or hours driven only



who work overnight trips are not entitled to pay after

they are

rel eased for the evening. At that point, Ms. Ybright told

M.

pl us one-half hour bus preparation
time and standby tine for trips
outside regularly assigned bus
routes.

Each driver nust safety inspect
each different bus they drive
during the day, prior to
transporting students. Paynent for
addi tional 1nspection(s) shall be
fifteen (150 mnutes for each bus,
or twenty-five (25) mnutes for
buses equi pped with dual air brake
syst ens.

Bus drivers on special trips,
including but not limted to
athletic events, field trips, and
curricular trips who are required
to remain on standby, will be paid
at the appropriate rate of pay for
the duration of the event for which
the special trip is made.

Not wi t hst andi ng any ot her

provi sions of this Agreenent, if a
special trip requires an overnight
stay, the District shall be

relieved of the obligation of
paynment for any hours between the
tine a bus driver is relieved of
duties for the evening and the tine
duties resune the follow ng norning.,

Trip drivers may be taken off their
regul ar route assignnent to take a
special trip. In such cases
drivers will be paid for their trip
time pursuant to the provisions of
the agreenent and not their m ssed
route tine.

Hunter that the drivers would take the trip and the parties



could "settle it when they cone back." She testified that
M. Hunter warned "that by pursuing grievances and conti nuing
to pursue this line, that we were going to end up doing
ourselves harmby the D strict taking away our field trips."
When he was called as a witness, M. Hunter was not asked if he
warned Ms. Ybright that the drivers would harm thensel ves by
pur sui ng grievances.

After her conversation with M. Hunter, Ms. Ybright called
M nnie Franklin, a CSEA field representative and expl ai ned the
growi ng di spute over the hours calculation. Ms. Franklin in
turn contacted Arthur Cate, the assistant superintendent who is
responsi ble for personnel and enpl oyer-enpl oyee rel ations.
Ms. Franklin testified that she explained the problemto

M. Cate. However, the matter was not resol ved.

After he spoke wwth Ms. Franklin, M. Cate contacted
M. Hunter and asked for an explanation of the problem
M. Hunter described the planned trip and told M. Cate how he
interpreted the contract provision on hours. M. Cate said he
then urged Hunter to speak to the District superintendent
because he believed the superintendent previously had
instructed Hunter to obtain the superintendent's approval
bef ore schedul ing overnight trips.

M. Hunter testified that he had not believed the
superintendent's instruction to be quite so strict. However,

follow ng the conversation with M. Cate, M. Hunter did visit



t he superintendent and described the di sagreenent with CSEA
over hours. The superintendent instructed M. Hunter to
devel op cost estimates for the trip, comparing the nethod of
hours cal cul ation favored by the District to that favored by
CSEA and conparing the cost of both to the cost of an outside
carrier. M. Hunter did nmake the conparison. He detern ned
that the |east expensive method of transportation would have
been the use of District drivers and buses paid in accord with
the District's interpretation of the contract. The nost
expensi ve nmethod of transportation would have been the use of
District drivers and buses paid in accord with CSEA s
interpretation of the contract. The cost of G eyhound was
bet ween the other two.

The Cancel |l ati on.

M. Hunter presented his cost calculations to the
superi ntendent who shared themw th the principal of Ponderosa
H gh School. The superintendent thereafter directed M. Hunter
to cancel the trip for the District drivers and contract with
G eyhound for the transportation of the students. On
cross-exam nation M. Hunter was asked why the District did not
go ahead with the trip as schedul ed, pay the drivers per its
Ir_eadi ng of the contract and take its chances on w nning the
grievance. M. Hunter responded, "I don't know. | suppose. |
didn't nake that decision.” The superintendent, who did make

t he deci sion, was not called as a w tness.



On May 9, 1984, the three drivers scheduled to nmake the
San Mateo trip were given cancellation notices by the driver
coordi nator. No explanation acconpanied the notices which
sinply were placed into the boxes where drivers routinely
receive instructions and comuni cations fromtheir
supervisors. Caudia Larson was the only driver who testified
that she was given any explanation for the cancellation. She
said that M. Hunter followed her out to her bus just as she
was preparing to |eave on her afternoon run. She testified
that she asked him "Wat's going on, here?" She said he
responded that, "Mnnie and Georgia were causing trouble again
and if it didn't stop that we weren't going to have any nore
weekend trips at all." Ms. Larson said she did not know what
"troubl e" was being caused by M nnie and Ceorgi a.

M. Hunter testified that he did not recall follow ng
Ms. Larson out to her bus on May 9 but that, "it's not unusua
for me to go out to a bus to talk to a driver." Asked if he
made the "Mnnie and Georgia" coment attributed to him by
Ms. Larson, M. Hunter replied, "No, that's not accurate.” He
then denied that he had made any reference to "M nnie and
Georgia causing trouble.”

After she learned of the cancellation of the trip for
District drivers, Mnnie Franklin called M. Hunter to
protest. She told himthat the D strict should reassign the

trip to the District drivers. M. Hunter declined to do so and
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the students were taken to San Mateo by G eyhound. The
District in the past has cancelled trips after drivers have
accepted assignnents. Previous cancellations, however, have
been because of adverse weather or the conbining of two bus

| oads into one. No witness could recall a previous occasion
when a scheduled trip was cancelled to be replaced by a private
carrier.

Past Practice on Paynent for Trips.

The evidence does not conclusively establish what was the
met hod of hours calculation for bus drivers taking overnight
trips prior to a contractual change in the fall of 1983. It is
clear that on sone occasions drivers were paid fromthe tinme
they left the District until their tinme of return, |ess eight
.hours for sleep. One driver, Patsy Estey, was paid for
36 hours of work after making an overnight trip to Mddesto in
Decenber of 1981. She testified that when she accepted the
assignnent she was told that she would be paid fromthe tine
she left the District until the time of her return. Another
driver, Dan Herrmann, testified that he was paid for 27 hours
of work for an overnight trip to Modesto in Cctober of 1982.
He testified that on the first day his actual driving tinme was
approximately 5 to 6 hours but he was paid for 16. On the
second day, he testified, he was paid for 11 hours. Payrol

records corroborated the testinony of both drivers.

11



Yet the District was able to produce evidence that on other
occasions prior to the fall of 1983, drivers were paid for
sonething less than portal-to-portal time mnus eight hours for
sl eep. In August of 1982, for exanple, a driver was gone two
nights on a trip to Aptos and was paid for only 24 hours. In
June of 1982, another driver was gone for two nights and was
paid for only 29 hours on a trip to Calaveras County.

In Septenber of 1983 a District bus driver took a trip
whi ch brought into clear focus the issue of paynment for
overnight bus trips. The driver Jesse Martinez, took a concert
choir to Nevada City on a trip that required a stay of two
ni ghts. Wen he returned, the District proposed to pay him
only for driving time. CSEA filed a grievance which ultimately
reached the superintendent. During a neeting with the
superintendent, M. Mrtinez said he would be satisfied if the
District would give himeight hours of pay for the Saturday
portion of the trip, rather than the 16 hours sought by CSEA.
The superintendent agreed and CSEA accepted the settlenent with
the stipulation that it was not intended to be precedential.
The settlenent was reached in m d-Cctober.

The parties were in contract negotiations at the tine of
the Martinez grievance and .the problem it presented soon becane
a consideration of the District. M. Cate and M. Hunter

decided that the contract should be revised to preclude any

12



further m sunderstandi ng about the method of cal culating the
hours of work for bus drivers taking overnight trips.

The prior contract contained only limted provisions
dealing with bus driver conpensation for field trips. The only

rel evant clause was in Article VII, section 6(b) which provided:

Bus drivers will receive conpensation for

hours driven only plus one-half hour bus

preparation tinme and standby tine for trips

out side regularly assigned bus routes.
CSEA had proposed an extensive revision of the sections
pertaining to transportation enployees. O particular
rel evance was a proposal specifically requiring that drivers be
conpensated portal-to-portal. The CSEA proposal contained the
follow ng provision:

Time leaving yard to tinme returning to yard
will be conpensated at the regular rate of
pay plus overtime if applicable.

The District made no witten counter to the CSEA proposals
on transportation and there was very little discussion about
the subject in the regular negotiating neetings. However, the
settlenent was worked out principally in side discussions
between M. Cate and CSEA field representative Elizabeth
Stephens. M. Cate testified that in those neetings,

.o one of the things we insisted upon was
that we pull back on the drivers' time so
that we would nmake that clear so, and we
really both thought or | thought we had an
understandi ng of what this article neant.
That's maybe why the shock when suddenly we
didn't get people interpreting it the same
way we did because we thought the
under st andi ng was cl ear

13



As a result of the negotiations, four new provisions were
added to Article VII, section 6, which deals with the salary of
bus drivers. The two new sections which are relevant read as
follows:

d. Bus drivers on special trips, including

but not limted to athletic events,

field trips, and curricular trips who

are required to remain on standby, wll

be paid at the appropriate rate of pay

for the duration of the event for which

the special trip is nmade.

e. Notw thstanding any other provisions of

this Agreenent, if a special trip

requires an overnight stay, the District

shall be relieved of the obligation of

paynment for any hours between the tinme a

bus driver is relieved of duties for the

evening and the tinme duties resune the

foll ow ng norning.
M. Cate testified that the purpose of subsection (e) was to
provide that when a driver was finished for the evening and not
needed on standby, the District would no |onger be obligated to
conpensate the driver. He said CSEA knew the District's
position because of discussions that occurred during the
processing of the Martinez grievance.

Ceorgia Ybright, a nmenber of the CSEA negotiating team
testified that no such purpose was intended by subsection (e).
She said it did not nmake a change and that it was an effort "to
put in black and white a past practice that had al ready been
set." Ms. Ybright testified that she could not renmenber if

subsection (e) was a District or a CSEA proposal. The |anguage
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was not contained in CSEA's witten proposal. Agreenent was
reached between the parties on Novenber 1, 1983.

Past Practice on Use of Private Carriers.

The District has a long history of using private carriers
to transport students on field trips. M. Cate testified that
as long ago as 1971, the District sonetines used private
carriers to transport students dependi ng upon cost and
di stance. The practice has continued in recent years. The
District presented evidence that in the 1980-81 school year
students were taken on two trips to the bay area and one trip
to Nevada by charter bus. 1In 1981-82, there was one trip to
Nevada by charter bus. |In 1982-83, there were three trips to
the bay area and one to Nevada by charter bus. |In 1983-84,
there were four trips to the bay area, one to Nevada, one to
Southern California and one to Mexico by charter bus.

Dave Soper, assistant principal at El Dorado H gh School,
testified that the decision on whether to use District or
charter buses is left primarily to the teacher who organi zes
the trip and the school adm nistrators. Traditionally, he
said, the basis for the decision has been the length of the
trip. He testified that because charter buses are nore
confortable, have air-conditioning and restroons, they
frequently have been selected for longer trips. He said that
if a charter bus is to be used, the arrangenments for it usually

are made by the participating high school.
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M. Soper testified that the manner of paynment for the
transportation was the sane whether District or charter buses
were used for the trip. He said that all District funds for
field trips except athletics were elimnated in about the
1977-78 school year. Since that tinme, funds for field trips
have been obtained fromthe student group taking the trip. The
students conduct fund-raisers to collect the noney and deposit
it in student body accounts. The cost of both
District-supplied and private charter transportation is paid
from the student body accounts. |[If District buses are used,
the transportation departnent bills the high school which pays
the bill from the student account.

Credibility Determ nation.

There is one significant conflict in testinony. It
involves a statenent allegedly nmade by a District adm nistrator
to a CSEA witness. Caudia Larson testified that M. Hunter
told her, "Mnnie and George were causing trouble again and if
it didn't stop that we weren't going to have any nore weekend
trips at all.” M. Hunter denied naking the st at ement .

It is significant that the disputed statenent is simlar to
another remark attributed to M. Hunter that stands w thout
contradiction in the record. Georgia Ybright testified that
M. Hunter warned her "that by pursuing grievances and
continuing to pursue this line, that we were going to end up

doi ng oursel ves harm'by the District taking away our field
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trips.” The comment is quite simlar to Ms. Larson's testinony
that M. Hunter told her, "Mnnie and Georgia were causing
trouble again and if it didn't stop that we weren't going to
have any nore weekend trips at all.” It is entirely believable
that a person who nade the first statement would al so nake the
second.

Ms. Larson, noreover, was a highly credible wi tness. She
was not one of the persons who contested the proposed nethod of
pay in the first instance and she did not know even what the
di spute was about when the trips were cancelled. She struck
the admnistrative |law judge as a person who felt herself
caught in the mddle between contesting parties in a dispute
she did not desire. Her deneanor on the stand was that of a
byst ander sinply describing what happened. M. Hunter, in
contrast, gave a somewhat |ess convincing description of the
conversation he had with Ms. Larson. He could not renenber
whet her or not he followed her to the bus. When first asked if
he made the disputed statenent, he responded, "No, that's not
accurate.” It was only when pressed with further questions
that his denial becane nore direct and even then he felt
constrained to offer an explanation for why it is not likely
that he would have nmade such a statement. A straightforward

deni al woul d have been nore believabl e.

For these reasons, the testinony of Ms. Larson on this

point is credited and that of M. Hunter is not.
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LEGAL | SSUES

1. Dd the District by hiring a private carrier to take
students on a field trip make a unilateral change in past
practice and thereby fail to negotiate in good faith in
vi ol ation of subsection 3543.5 (c¢)?

2. Ddthe Dstrict by cancelling the assignnent of its
drivers to take students on a field trip thereby retaliate
agai nst enpl oyees for the exercise of protected rights in
vi ol ation of subsection 3543.5 (a)?

3. Ddthe Dstrict by cancelling the assignnent of its
drivers to take students on a field trip thereby interfere with
the right of enployees to engage in protected activities in
viol ati on of subsection 3543.5 (a)?

4. Dd the Dstrict by cancelling the assignment of its
drivers to take students on a field trip thereby interfere with
the right of CSEA to represent its nenbers in violation of
subsection 3543.5 (b)?

CONCLUSI ONS OF LAW

Uni | at eral Change.

It is well-settled that the decision to subcontract unit

work is within the scope of representation.g‘5 Archoe Uni on_

3The scope of representation under the EERA is set forth
at sections 3543.2 which, in relevant part, provides as follows:

(a) The scope of representation shall be
limted to natters relating to wages, hours
of enploynent, and other terns and

18



School District (11/23/83) PERB Decision No. 360. It is
equally well-settled that an enployer that nmakes a pre-inpasse
uni l ateral change affecting an established policy wthin the
scope of representation violates its duty to neet and negoti ate
in good faith. NLRBv. Katz (1962) 369 U.S. 736 [50 LRRM
2177]. Such unilateral changes are inherently destructive of
enpl oyee rights and are a failure per se of the duty to

negotiate in good faith. See generally, Davis Unified School

District (2/22/80) PERB Decision No. 116, San Francisco

Conmunity College District (6/8/79) PERB Decision No. 94.

The District argues that its use of a private carrier to
take students on a field trip was not a unilateral change but
was the consistent application of a practice in continuous
effect since 1971. An enployer's acts that are consistent with
an established practice cannot be considered unl awf ul

uni | ateral changes. Placer HIls Union School District

(11/30/83) PERB Decision No. 262.

condi tions of enploynent. "Terns and
conditions of enploynent"” nean health and
wel fare benefits as defined by Section *

53200, |eave, transfer and reassi gnnent
policies, safety conditions of enploynent,
cl ass size, procedures to be used for the
eval uati on of enpl oyees, organi zati onal
security pursuant to Section 3546,
procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7,
and 3548.8, and the l|layoff of probationary
certificated school district enployees,
pursuant to Section 44959.5 of the Education
Code
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CSEA argues that the District's action here was different
from the previous practice because never in the past had the
District cancelled a trip assigned to its own drivers and then
hired a private carrier. CSEA argues that this difference of
itself constitutes an unlawful change in practice.

As will be seen, infra, the District's action in scheduling
and then rescinding the assignnment for its own drivers is
substanti al evidence of unlawful notivation. However, the use
of a private carrier to take students on a trip to San Mateo in
May of 1984 was consistent with past actions by the District.
The District correctly argues that there is a continuous
practice since 1971 of its use of private carriers to take
students on field trips. In 1982-83, the District used private
carriers three tinmes to take students on trips to the bay
area. In 1983-84, the District used private carriers four
times to take students to the bay area. Except for the case at
i ssue, there is no evidence of any CSEA protest about those
trips. There would, of course, have been no grounds for such a
protest because the status quo between the parties permts the

use of private carriers.

Because CSEA has failed to denonstrate that the District
changed the past practice by its use of a private carrier on
the San Mateo trip, the allegation that the District violated

subsection 3543.5 (c) nust be di sm ssed.
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Repri sal s.

CSEA next argues that the District's decision to cancel the
San Mateo trip for the three drivers was notivated solely by
CSEA' s challenge to the planned method of paynment. Such
notivati on, CSEA concludes, was unlawful and constituted a
viol ation of subsection 3543.5(a). The District does not
specifically respond to the discrimnation argunent other than
to argue that by contracting with Greyhound it did only what,
under the Education Code, it has a legal right to do. The
District argues that the action was consi stent with past
practice and notivated by confort and cost.

In a discrimnation or retaliation case, the key issue is
the notivation of the respondentf An action that is otherw se
| egal can become unl awful under the EERA if it is notivated by
i mproper considerations. Thus, if the District acted with
unl awful notivation it cannot escape the consequence of its
action by arguing that the Education Code enpowers school
districts to enploy private carriers. Nor is it significant
that the District has a past practice of enploying private
carriers. The question is whether in this instance the District
cancel |l ed the assignnent of the trip to its own drivers as a

retaliatory response to enpl oyee exercise of protected conduct.
Public school enployees have the protected right,
to form join, and participate in the

activities of enpl oyee organi zati ons of
their own choosing for the purpose of
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representation on all matters of
enpl oyer - enpl oyee rel ati ons.

It is an unfair practice under subsection 3543.5 (a) for a

public school enployer to "inpose . . . reprisals on enployees,
[or] to discrimnate . . . against enployees . . . because of
their exercise of [protected] rights.” In an unfair practice

case involving reprisals or discrimnation, the charging party
nmust nake a prima facie showing that the enployer's action
agai nst the enpl oyee was notivated by the enpl oyee's

participation in protected conduct. Novato Unified Schoo

District (4/30/82) PERB Decision No. 210. This can be done by
either direct or circunstantial evidence.

In a case involving proof by circunstantial evidence, the
charging party nmust show initially that the enployer had actual
or inputed know edge of the enployee's participation in

protected activity. Mreland Elenentary School District

(7/27/82) PERB Decision 227. An enployer cannot retaliate
agai nst an enployee for engaging in protected conduct if the

enpl oyer does not even know of the existence of that conduct.

The charging party then nust produce evidence of unlawf ul
notivation to link the enployer's knowl edge to the harm which
befell the enployee. Indications of unlawful notivation have
been found in an enployer's general aninus toward uni ons,

San Joaquin Delta Community College District (11/30/82) PERB

6Secti on 3543.
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Deci sion No. 261, in an inadequate explanation to enpl oyees of

the action, Covis Unified School District (7/2/84) PERB

Decision No. 389, in the timng of the enployer's action, North
Sacranento School District (12/20/82) PERB Decision No. 264,

and in the failure to follow usual procedures, Santa Clara

Unified School District (9/26/79) PERB Decision No. 104.

After the charging party has made a prima facie show ng
sufficient to support an inference of unlawful notive, the
burden shifts to the enployer to prove that its action would
have been the sane in the absence of protected activity.
Novato Unified School District, supra, PERB Decision No. 210.

It is clear that enployees in the present action
participated in protected activity. Two of the drivers sought
CSEA assistance to determ ne whether or not the District
proposed to pay themat the proper rate for the San Mateo
trip. Enployees have a protected right to seek enpl oyee
organi zati on assistance "for the purpose of representation on
all matters of enployer-enployee relations.” Seeking advice
from an enpl oyee organi zation is a protected activity, even

outside the grievance process. Santa Cara USD, supra, PERB

Decision No. 104. Here, the contact with the enpl oyee
organi zation was prefatory to the filing of a grievance, which

likewise is a protected activity. North Sacranento, supra,

PERB Deci si on No. 264.
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It also is clear that the D strict knew of the enpl oyee
participation in the protected conduct. Victoria Tilley raised
the issue of the anount of pay with Phyllis Riley, the person
who assigned the trip, and then challenged Ms. Riley's
expl anation of the proposed nethod of paynent. Shortly
thereafter, CSEA representatives contacted two District
adm nistrators to question the proposed nethod of paynent.

From this sequence of events, know edge that one or nore of the
bus drivers had requested CSEA s assistance can be inputed to
the District.

Finally, there is substantial evidence of unl awf ul
notivation by the District. Mst persuasive is the virtual
adm ssion of M. Hunter that the cancellation was due to the
CSEA chall enge. One of the drivers, Caudia Larson, testified
that M. Hunter told her, "Mnnie and Georgia were causing
trouble again and if it didn't stop that weren't going to have
any nore weekend trips at all.” Mnnie and CGeorgia are the
CSEA field representative and shop steward who questi oned
District adm nistrators about the proposed nethod of paynent.
Presumably, the "trouble" they were causing was their challenge
to the District's plan to pay enpl oyees only for tine worked on
Saturday. M. Hunter nmade a simlar comment to CGeorgia Ybright
when he told her that "by pursuing grievances . . . we were
going to end up doing ourselves harmby the District taking
away our field trips." The statenments of M. Hunter plainly

reveal a retaliatory intent.
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Retaliatory intent is obvious also in the timng of the
District's action. The trip was assigned on Monday. On
Tuesday and Wednesday CSEA representatives challenged the
proposed nethod of paynment for the trip. On Thursday, the trip
was cancelled. The record establishes that the cancellation
was the first ever nmade so that a trip then could be
subcontracted to a private carrier. In the past, trips
subcontracted to private carriers were assigned to them from
the beginning. Here, the trip was subcontracted after CSEA
chal l enged the District's proposed nethod of paynment. The
proximty of the CSEA chal l enge to the decision to hire
G eyhound strongly suggests a cause and effect relationship.

Agai nst this prinma facie showing by CSEA, the District
argues that it cancelled the trip for its own drivers because
charter buses were nore confortable and | ess expensive.

Nei ther contention is persuasive. OOne would expect that if
confort were a key consideration the District would have opted
for charter buses in the first instance. Apparently, confort
becane an inportant consideration only after CSEA chall enged
the proposed nethod of paynment. The confort argunent is at

best an afterthought designed to put the District's action in a

better 1ight.

Equal | y unconvincing is the contention that the District
contracted with Greyhound in order to cut cost. The District's

own cost cal cul ati ons established that use of District drivers
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and busgs under the District's interpretation of the contract
was | ess expensive than G eyhound for transporting students on
the San Mateo trip. The use of District buses would have been
nore expensive than G eyhound only under the CSEA
interpretation of the contract.

The contract provides that "notw thstanding any ot her
provisions of this agreenment,” the District has no obligation
to pay drivers on overnight trips for the hours "between the
tinme a bus driver is relieved of duties for the evening and the
time the duties resunme the followng norning." As the District
convincingly argues in its brief, the clause when read together
with related provisions creates three categories of tine.

First is actual driving time, next is "standby tinme" and third
is time after a driver is "relieved of duties for the
evening." The District is obligated to pay drivers for the

first two categories of tinme but not the third.

CSEA's claimthat drivers are entitled to pay for the third
category of tine contradicts the clear neaning of the
provision, not to nmention its negotiating history. The record
est ablishes that the provision was the product of District
concerns about a 1983 grievance that had been filed over a
simlar dispute about hours. Although the past practice was
anbi guous, the District wanted to ensure that there would be no

future disputes about the paynment to drivers on overnight
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trips. As the District argues in its brief, the 1983 changes
in the contract "clearly acconplished that result.”

Thus, as its own brief makes apparent, the District's
position on the nmeaning of the contract cause was by far the
nore convincing. The District alnost certainly would have
prevailed in any dispute that m ght have arisen out of its
pl anned nethod for paying drivers on the San Mateo trip. Seen
in this context, the District's argunent that it used G eyhound
in order to save noney is hardly conpelling. G eyhound was not
the | east expensive nethod of transporting the students to
San Mateo. It is concluded that the District has failed to
denonstrate that its action would have been the sane in the
absence of protected activity. CSEA's prima facie case that
the District cancelled the San Mateo trip for its own drivers
in retaliation for their exercise of protected activity is thus
unrebutted. Accordingly, it is concluded that the District did
vi ol at e EERA subsection 3543.5 (a).

| nt erference.

As a separate |legal theory, the charge and conplaint allege
that the District's action in cancelling the trip for D strict
drivers after the CSEA protest constituted an unl aw ul
interference. Al though neither party specifically discusses
the question of interference in its briefs, the matter was

raised in the conplaint and was |itigated.
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It is an unfair practice under subsection 3543.5 (a) for a
~ public school enployer "to interfere with, restrain, or coerce
enpl oyees because of their exercise of" protected rights. 1In a
case involving interference, a violation will be found where
the enployer's acts interfere or tend to interfere with the
exercise of protected rights and the enployer is unable to
justify its actions by proving operational necessity. Carlsbad

Uni fied School District (1/30/79) PERB Decision No. 89.°

Trhe Carlsbad test for interference provi des as foll ows:

(2) \Were the charging party establishes
that the enployer's conduct tends to or
does result in some harmto enployee rights
granted under the EERA, a prima facie case
shall be deened to exist;

(3) Where the harmto the enpl oyees'
rights is slight, and the enployer offers
justification based on operational
necessity, the conpeting interest of the
enpl oyer and the rights of the enployees
wi |l be balanced and the charge resol ved
accordi ngly;

(4 \Vhere the harmis inherently
destructive of enployee rights, the

enpl oyer's conduct wll be excused only on
proof that it was occasioned by

ci rcunst ances beyond the enployer's control
and that no alternative course of action
was avai l abl e;

(5 Irrespective of the foregoing, a
charge will be sustained where it is shown
that the enployer would not have engaged in
t he conpl ai ned-of conduct but for an

unl awf ul notivation, purpose or Intent.
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See al so, Novato Unified School District (4/30/82) PERB

Deci sion No. 210 and Sacranmento Gty Unified School District

(4/30/82) PERB Decision No. 214. Interference has been found
where an enpl oyee was warned agai nst participation in protected

activities, Ravenswood City School District (12/28/84) PERB

Decision No. 469; Covis Unified School Distrjct, supra, PERB

Deci si on No. 389.

Here, the District transportation director warned two
enpl oyees that the continued filing of grievances would have a
negative effect on the assignnent of weekend trips. M. Hunter
told Caudia Larson that, "Mnnie and Georgi a were causing
trouble again and if it didn't stop that we weren't going to
have any nore weekend trips at all." He told Georgia Ybright
that "by pursuing grievances and continuing to pursue this
line, that we were going to end up doing ourselves harmby the
District taking away our field trips." Thus, two drivers were
directly told that if enployees continued to exercise their
protected right to file grievances the District would elimnate

their opportunity for weekend trips.

| f those warnings were not sufficient to get the point
across, the District in fact cancelled a weekend trip and
subcontracted it to Geyhound. Enployees thus had no need to
specul at e about whether or not the District actually would
cancel trips if grievances continued. They were confronted

wth a denonstration of the District's resol ve.
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It seens indisputable that an enpl oyer's warni ngs coupled
with an overt denonstration of resolve would interfere with
enpl oyee exercise of protected rights. It was nade explicitly
clear to District bus drivers that if they continued to
exercise protected rights they would |ose the opportunity for
weekend trips and the additional pay that acconpanies them
Enpl oyees confronted with such evidence of District resolve
woul d be encouraged to think again before seeking CSEA
assi stance to question a planned District action.

Against this prima facie case of interference the District
of fers as operational necessity the confort and cost
justifications. These argunents are rejected for the reasons
di scussed above.

Accordingly, it is concluded that by warning enpl oyees
about the filing of grievances and by cancelling the San Mateo
trip for its own drivers and subcontracting with Geyhound the
District did interfere wwth the right of enployees to engage in
protected activity in violation of EERA subsection 3543.5(a).

Deni al of Association Rights.

CSEA's final line of argunent is that the District's
actions here denied to CSEA its statutory right to represent
its menbers. It is an unfair practice for a public schoo
enpl oyer to "deny to enployee organizations rights guaranteed

to them by the EERA.® Under section 3543.1(a),

8Subsection 3543.5(b), footnote no. 1, supra.
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enpl oyee organi zations "have the right to represent their
menbers in their enployment relations with public school
enpl oyers.” Thus, any denial of the Association's right to
represent its nmenbers is a denial of the Association's
protected rights.

It has been held that an enployer's retaliation against an
enpl oyee for the filing of grievances constituted a derivative

vi ol ati on of subsection 3543.5(b). North Sacranento, supra,

PERB Deci si on No. 264. Under the evidence here, it also is
held that the enployer's action was an independent violation of
subsection 3543. 5(b).

It is self-evident that M. Hunter's warnings to
Cl audia Larson and GCeorgia Ybright constituted an interference
with CSEA's right to represent its nmenbers. M. Hunter told
Ms. Ybright, the transportation departnent shop steward, . that
"by pursing grievances" CSEA was going to do harmto enpl oyees
because the District would take away field trips. A simlar
comment was made to Ms. Larson. Such statenents by a
managenment official gravely inhibit CSEA' s ability to represent

its nenbers.

Mor eover, the District here showed that its warnings were
not mere idle talk. The District cancelled the San Mateo trip
for its three drivers and subcontracted to a private carrier.
CSEA's attenpt to represent its nenmbers, Victoria Tilley and

D anne Whodson, led to their loss of incone. The District's
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action thus not only denied CSEA its rights here but created
grave obstacles to future representation. Enployees who
observed the result of the Association's conplaint about bus
driver paynments can nmake the easy observation that CSEA
representation can lead to a loss of incone. An enployee
organi zation confronted with such inproper, D strict-inposed
obstacles is essentially denied its right to represent its
menbers.

Accordingly, it is concluded that by warning enpl oyees
about the filing of grievances and by cancelling the San Mateo
trip, the District did deny CSEA the right to represent its

menbers in violation of subsection 3543.5(b).

REMEDY
CSEA seeks an order that the District be directed to
conpensate the three drivers for the May 12-13, 1984, trip in
accord with the past practice. The PERB in subsection
3541.5(c) is given:
. . . the power to issue a decision and
order directing an offending party to cease
and desist fromthe unfair practice and to
take such affirmative action, including but
not limted to the reinstatenent of
enpl oyees with or w thout back pay, as wll
effectuate the policies of this chapter.
The ordinary renmedy in cases involving discrimnation
because of protected conduct is restoration of the benefits or

wages | ost because of the discrimnation. San Joaquin Delta
Community College District, supra, PERB Decision No. 261. It
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'is appropriate, therefore, that the three drivers be
conpensated for wages |ost because of the District's
retaliatory cancellation of the May 1984 trip.

CSEA correctly argues that the anount of the conpensation
should be determned in accord with the past practice between
the parties for the paynent of drivers who take overni ght
trips. This neans, according to CSEA, that drivers should be
conpensated for 16 hours of tinme on May 12 rather than the
anount of actual driving time, estimated at four hours by the
District. It has been concluded in this proposed decision that
the past practice is not as CSEAclains it. Under the terns of
the contract negotiated between the parties in the fall of
1983, drivers are entitled to conpensation only for driving and
standby tinme. On overnight trips, drivers are not entitled to
conpensation for the hours between the tinme they "are relieved
of duties for the evening and the tine the duties resune the
followng norning." Thus, the three drivers are entitled to
conpensation only for actual driving and standby tine over the
two days.

Prior to the trip, the drivers were told that they would be
paid for approximately four hours on May 12 and for a full-day
on May 13, beginning with the tine they picked up the students
in the nmorning until approximately 8:30 p.m The District wll
be directed to pay the drivers in accord with what it estinated

prior to the trip unless either party can denonstrate that fhe
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trip as actually taken required a greater or |esser anount of
time. Insofar as any portion of the trip normally would be
paid at the overtime rate under the contract between the
parties, the back pay award shall be cal cul ated accordingly.
The anmount due to each driver shall be augnented by interest at
the rate of 10 percent with the interest due fromthe date
District drivers received paychecks covering the period of
May 12-13, 1984.°

It also is appropriate that the District be directed to
cease and desist fromits unfair practices and to post a notice
incorporating the terns of the order. Posting of such a
notice, signed by an authorized agent of the District, wll
provi de enpl oyees with notice that the District has acted in an

unl awful manner, is being required to cease and desist from

3The District argues at length that when the Association
threatened to file a grievance over the hours issue, the
Associ ation violated the agreenent by seeking to avoid
concessions it had made in bargaining. The District also
argues that when the Association filed the present case it
conmtted an unfair practice by refusing to bargain the issue
in good faith. The District's legal theories in this regard
are the subject of another action, El Dorado Union H gh School
District v. California School Enployees Assocliation and Its
Ponderado Chapter No. 267, Case No. S-CO 116. The charge was
drsm ssed on Decenber 18, 1984, by the Sacranento Regi onal
Attorney. Exceptions were filed to the dism ssal and the
matter 1s now before the Board itself. The District raised the
matter in its brief in the present case as part of a request
for reinbursenent for its attorney's fees and other costs.
| nasnuch as the Association has been partially sustained in its
al l egations against the District, the award of attorney's fees
gnd_ cgsts to the District is obviously inappropriate and is
eni ed.
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this activity, and will conply with the order. It effectuates
the purposes of the EERA that enployees be informed of the
resolution of the controversy and the District's readiness to
conply with the ordered remedy. Davis Unified School District
et al. (2/22/80) PERB Decision No. 116; see also Placerville
Uni on School District (9/18/78) PERB Decision No. 69.

PROPOSED ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in the case, it is found.that the
El Dorado Union High School District violated subsections
3543.5(a) and (b) of the Educational Enployment Rel ations Act.
Pursuant to subsection 3541.5(d) of the Government Code, it is
hereby ORDERED that the District, its governing board and its
representatives shall:
1. CEASE AND DESI ST FROM
(a) Retaliating against enployees because of their
exercise of the protected right to seek representation by an
enpl oyee organi zation in their enployer-enployee relations by
cancel ling work assignments which had been given to them and
t hereby causing themto |ose extra pay.
(b) Interfering with the right of enployees to seek
representation by an enpl oyee organization in their
enpl oyer-enpl oyee relations by warning themthat the filing of
grievances will result in the loss of work assignments and by

cancel ling such assignnments.
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(c) Interfering with the right of an enployee
organi zation to represent its menbers in their
enpl oyer -enpl oyee relations by warning enployees that the
filing of grievances will result in the loss of work
assignments and by cancelling such assignments.

2. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO

E(I;EFCTUATE THE POLICIES OF THE EDUCATI ONAL EMPLOYMENT RELATI ONS

(a) Conpensate bus drivers Dianne Wbodson,
Victoria Tilley and Cl audia Larson for wages |ost because of
the District cancellation of their assignnment to drive students
to San Mateo on May 12 and 13, 1984. Each driver shall be paid
for four hours of work on May 12 and a full day on May 13 with
the workday concluding at 8:30 p.m wunless either party can
denonstrate that the trip as actually made by the charter bus
conpany required either a greater or |esser amount of tinme.
Insofar as any portion of the trip normally would have been
paid at the overtime rate under the contract between the
parties, the back pay award shall be cal cul ated accordingly.
The amount due each driver shall be augmented by interest at
the rate of 10 percent with the interest due fromthe date
District drivers received paychecks covering the period of
May 12 and 13, 1984.

(b) Wthin ten (10) workdays of service of a fina
decision in this matter, post at all school sites and all other
work | ocations where notices to enployees are custonarily

pl aced, copies of the notice attached hereto as an appendi x.
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The notice nust be signed by an authorized agent of the
District, indicating that the District will conply with the
terns of this order. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shall be taken to insure that the notice is not reduced in
size, altered, defaced or covered by any other material.

(c) Upon issuance of a final decision, nmake witten
notification of the actions taken to conply with this Oder to
the Sacranento Regional D rector of the Public Enploynent
Rel ati ons Board in accordance with her instructions.

It is further ordered that the portion of the conplaint and
charge which alleges that the D strict subcontracted unit work
is hereby dism ssed.

Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shal
becone final on February 20, 1985, unless a party files a
tinmely statenment of exceptions. |In accordance with the rules,
the statenment of exceptions should identify by page citation or
exhi bit nunber the portions of the record relied upon for such
exceptions. See California Adm nistrative Code, title 8,
part I11, section 32300. Such statenment of exceptions and
supporting brief nust be actually received by the Public
Enpl oynent Rel ations Board itself at the headquarters office in
Sacranmento before the close of business (5:00 p.m) on

February 20, 1985, or sent by telegraph or certified United
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States mail, postmarked not later than the last day for filing
in order to be tinely filed. See California Admnistrative
Code, title 8, part Ill, section 32135. Any statenent of
exceptions and supporting brief nust be served concurrently
with its filing upon each party to this proceeding. Pr oof of
service shall be filed wwth the Board itself. See California

Adm ni strative Code, title 8, part IIl, section 32300 and 32305.,

Dat ed: January 31, 1985

Ronal d E. Bl ubaugh
Adm ni strative Law Judge

38



